INTRODUCTION
When the Supreme Court decides a case, the Federal District Courts and Circuit Courts of Appeals are responsible for finding the governing rules of law in that decision. The first lower court to deal with the issue often "defines" the holding of the case by reviewing the reasoning found in the Supreme Court's opinion. Other lower courts then rely largely on this interpretation. Plurality decisions' greatly complicate this process because lower courts not only have to find the rationale of each opinion, but must also decide which opinion's rationale governs. With all these choices, it is not surprising that plurality decisions often do "more to confuse the current state of the law than to clarify it." 2 1. A plurality decision is a case without an Opinion of the Court: A majority of the Court's members agree on the result, i.e., which party prevails-plaintiff or defendant, petitioner or respondent-but there is no majority agreement on the reason for that result. The Justices write several concurring opinions, explaining their differing views. If one of these opinions receives more votes than the others, it is designated the plurality opinion. For the purposes of this Note, plurality decisions are cases in which there is neither explicit nor implicit agreement among a majority of the Justices on a proposition necessary to reach the result. This definition includes those decisions in which' there is no plurality opinion, i.e., no opinion that is joined by more Justices than join any other concurring opinions. However, this group does not include either "false plurality" decisions, in which the concurring Justice or Justices do not join the plurality opinion but adopt essentially the same line of reasoning, or "dual majority" cases, which contain two distinct majorities, one supporting the result and the other supporting a rationale. Traditionally, only the results of plurality decisions were considered authoritative? At first, this limitation was rarely questioned, as the Supreme Court rendered fewer than twenty noclear-majority decisions before 1938. 4 As plurality decisions became more common, however, courts began to deviate from the traditional approach.' Many courts simply followed plurality opinions as though they were Opinions of the Court; 6 other courts looked for a logical connection or implicit agreement between the plurality and concurring opinions; 7 and still other courts remained true to the classical view, limiting plurality decisions to their resuits.' With no guidance from the Supreme Court on the propriety of these different approaches, plurality decisions frequently gave rise to "collective confusion as to what [was] held by the Court." 9 Undertaking to end this confusion, the Supreme Court adopted the "narrowest grounds" doctrine in One way to determine the "narrowest grounds" is to look for the opinion "most clearly tailored to the specific fact situation before the Court and thus applicable to the fewest cases, in contrast to an opinion that takes a more absolutist position or suggests more general rules. ' 12 The "narrowest grounds" doctrine will "identify as authoritative the standard articulated by a Justice or Justices that would uphold the fewest laws as constitutional" or "that... would invalidate the fewest laws as unconstitutional." 13 The Marks rule, therefore, is intended to limit the precedential reach of plurality decisions, while ensuring that they are followed by lower courts. Unfortunately, the Marks approach does not always work. Its failings are not surprising, given the lack of analysis of plurality decisions in the Marks opinion, which merely makes a passing reference to the line of no-clear-majority decisions on obscenity that were issued between 1957 and 1973.' A more careful study of plurality decisions is needed-an analysis grounded in the same fundamentals that are implicit in our interpretation of clear-majority decisions should not only improve the consistency of result in cases that follow a plurality decision, but should also reconcile interpretive doctrines.
This Note considers the operation of the Marks "narrowest grounds" doctrine, and concludes that the Marks rule is insupportable and should be rejected. It develops a more broadly applicable and analytically sound approach to Supreme Court plurality decisions. Part I addresses the problems that arise when a single authoritative proposition must be found in the pronouncements of a multi-member tribunal. This Part emphasizes the difficulty in finding such a single rule of law when a plurality decision, with its multiple opinions, is rendered. 15 Part II considers the practical application of the Marks rule, and shows that the "narrowest grounds" doctrine has significant shortcomings. These practical failures are related to the Marks rule's analytical deficiencies. In Part III, an alternative to the Marks rule is developed. This approach is a hybrid: It limits the binding authority of plurality decisions to their specific results, while recognizing and ranking the 14. Marks, 430 U.S. at 193-94. 15. This Note focuses on the lower courts' task of interpreting and following the Supreme Court's fragmented decisions.
persuasive authority of the various propositions found in such cases. In Part IV, this hybrid approach is applied to several cases previously analyzed under the Marks rule. This Part shows that the hybrid approach provides a reasonable and workable alternative to the Marks "narrowest grounds" doctrine.
I. RATIO DECIDENDI AND A MULTI-MEMBER COURT
Few would dispute that lower courts must follow the decisions of the Supreme Court. 6 Stare decisis and the hierarchical nature of our judiciary demand that lower courts abide by the pronouncements of their superiors. 7 However, this apparently straightforward requirement masks an onerous practical problem: How is an inferior tribunal to determine which pronouncements warrant 17. Stare decisis should be distinguished from hierarchical, structural obligations. Stare decisis is simply a jurisprudential version of the common-sense notion that things decided should not be unsettled. While there are many important reasons for adhering to precedent in the name of stare decisis, this doctrine does not require or create an absolute obligation to follow earlier decisions. See, e.g., Frederick Schauer, Precedent, 39 STAN. L. REV. 571, 595-602 (1987) (discussing the arguments most frequently given in support of stare decisis-fairness, predictability, efficiency, and stability). In contrast, the absolute obligation of a lower court to abide by the decisions of its superior courts is derived from the structure of the judiciary, rather than from traditional stare decisis concerns. Although lower court disavowal of certain authoritative Supreme Court propositions might not undermine the stability of the judicial system, and in fact might even enhance stability in certain settings, the lower court must still follow the Supreme Court's holdings. In this sense, it seems incorrect to call this obligation stare decisis. See, e.g., Patrick Higginbotham, Text and Precedent in Constitutional Adjudication, 73 CORNELL L. REV. 411, 411-12 (1988) (noting the distinction between procedurally binding rules and stare decisis. "While these rules may incidentally serve purposes similar to the purposes of stare decisis, their primary purpose is to cope with the increasing size and output of the courts and to manage the mechanics of judicial decisionmaking.").
A. Origins and Development of Interpretive Doctrine
Early legal scholars divided judicial decisions into two parts: the ratio decidendi (reason for deciding) and obiter dictum (stated by the way)." This basic distinction limits a case's authority to its ratio decidendi, which is comprised'of the postulates or conclusions necessary to reach the result in that case. This conservative position derives from the function of the common law judiciary to resolve only the dispute before the court. 9 The difficulty lies in determining what constitutes binding ratio and what is merely dictum, as judges seldom describe their rulings using these terms.
A technique for finding the governing doctrine of a case was provided by Eugene Wambaugh, a prominent English legal scholar during the late nineteenth and early twentieth centuries:
In order to make the test, let him first frame carefully the supposed proposition of law. Let him then insert in the proposition a word reversing its meaning. Let him then inquire whether, if the court had conceived the new proposition to be good, and had had it in mind, the decision could have been the same. If the answer be affirmative, then, however excellent the original proposition may be, the case is not a precedent for that proposition, but if the answer be negative the case is a precedent for the original proposition and possibly for other propositions also .... In short, when a case turns ont only one point the proposition or doctrine of the case, the reason of the decision, the ratio decidendi, must be a general rule without which the case must have been decided otherwise.'
18.
See, e.g., WAMBAUGH, supra note 3, § § 11-13. See generally JOHN C. GRAY 476 (1957) . This decision concerned the conviction of Roth for mailing obscene materials, under the federal obscenity statute. The Court held "that obscenity is not within the area of constitutionally protected speech or press." Id. at 485. Because the Court found no error in the lower court's conclusion that the materials mailed by Roth were obscene, it affirmed his conviction. Wambaugh's test may be utilized to determine whether the quoted view of the Court concerning obscenity and the First Amendment is the
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All propositions that do not satisfy Wambaugh's test are merely dicta. Wambaugh's method, based on principles of judicial restraint, remains useful for determining which portions of a decision warrant precedential respect.
During the first half of the twentieth century, several English legal scholars attempted to refine Wambaugh's method. The most significant and lasting contribution was made by Professor A.L. Goodhart in his important article, Determining the Ratio Decidendi of a Case. Goodhart emphasized the importance of determining which facts the judge deemed material.' According to Goodhart, the authoritative ratio decidendi of a case is the proposition or propositions required to reach the result in that case given the facts as seen by the judge. The judge's perspective and analysis of the facts must be used, as they formed the basis for the deciratio decidendi of the case. If we "insert in the proposition a word reversing its meaning," that is, if the Court had instead stated that obscenity is within the area of constitutionally protected speech, would Roth's conviction still be affirmed? No, such a conviction would be inconsistent with the First Amendment. Therefore, without the proposition that obscenity is not protected by the First Amendment, Roth would have "been decided otherwise." The exclusion of obscenity from the First Amendment is a ratio decidendi of Roth.
21. WAMBAUGH, supra note 3, § § 13-16; see also CRoss & HARRIS, supra note 3, at 52.
22. Wambaugh provided four principles to guide the search for a ratio decidendi: First Principle: the Court's Duty to decide the very Case: Hypothetical Cases. The first key to the discovery of the doctrine of a case is found in the principle that the court making the decision is under a duty to decide the very case presented and has no authority to decide any other.
Second Principle: the Court's Duty to follow a general Rule . . . . iT]he second key to the discovery of propositions of law, is the principle that the court must pass upon each case precisely as it would pass upon a similar case, that is to say, in accordance with a general rule.
Third Principle: [t]he very Words of the Court not the Doctrine of the Case. Accordingly, the third key to the discovery of the doctrine of a reported case is the principle, or rather the caution, that the doctrine of the case is not the language of the judges. In so far as the words of the judges go beyond the precise doctrine necessary to the decision, laying down a different rule or a broader rule, they are mere dicta.
Fourth Principle: Doctrine in the Mind of the Court: Necessity for Deliberation: . . . This fourth principle is, that a case is not a precedent for any proposition that was neither consciously nor unconsciously in the mind of the court. It is the duty of the court to deliberate ....
What makes decisions of value as precedents is the fact that they are based upon reasoning and not upon chance. If it can be shown that there was no deliberation, it follows that the case is of no authority for any proposition whatever. WAMBAUGH, supra note 3, § § 5, 7, 16, 17 (footnotes omitted).
23. Goodhart's critics' approach, on the other hand, is descriptive,
holding that "the ratio decidendi is the rule or principle that the precedent-setting court considered to be necessary for its decision. '' "' At least one commentator argued that the two rationes-the prescriptive and descriptive-would converge.' But a 26. Id. at 174-78. Goodhart summarized his approach to finding the ratio decidendi as follows:
(1) The principle of a case is not found in the reasons given in the opinion.
(2) The principle is not found in the rule of law set forth in the opinion.
(3) The principle is not necessarily found by a consideration of all the ascertainable facts of the case and the judge's decision.
(4) The principle of the case is found by taking account (a) of the facts trehted by the judge as material, and (b) his decision as based on them. variant of Goodhart's approach seems to have prevailed: "The ratio decidendi of a case is any rule of law expressly or impliedly treated by the judge as a necessary step in reaching his conclusion, having regard to the line of reasoning adopted by him, or a necessary part of his direction to the jury." '
B. Finding a Ratio Decidendi 4 in a Plurality Decision
"The ratio decidendi is a conception that is peculiarly appropriate to a single judgment." ' Several of the early scholars who considered the problems of finding the governing doctrine recognized the limitation this principle represents with regard to plurality decisions.' When a multi-member tribunal hears a case and issues multiple opinions, determining the ratio decidendi is a twostep process. First, the ratio decidendi for each opinion must be determined.' Second, the various rationes decidendi are compared to determine the extent of agreement between the concurring opinions. When all or a majority of the members of a court agree on a particular rationale, this two-step process, although tedious, is not problematic. However, when such agreement cannot be found, it may be impossible to find a ratio decidendi?6
It is also noteworthy that Anglo-American judicial systems, with their unique emphasis on stare decisis and ratio decidendi," 9 have structures that exacerbate these difficulties. Our use of multimember appellate courts significantly complicates the process de- (1957) ' Unfortunately, the Supreme Court has been unable to consistently reach the consensus necessary to exploit these advantages.
When the Supreme Court does not deliver an Opinion of the Court, it moves away from the approximation of the single judge model and significantly increases the burden on lower courts that are required to follow its decisions. Consequently, it becomes "impossible to avoid something in the nature of arbitrary rules to meet cases in which several judgments are delivered." 43 The Marks "narrowest grounds" doctrine is such an arbitrary rule, adopted to approximate the precedential effect of an Opinion of the Court. To operate successfully, the Marks rule must be universally applicable and involve the same analytical approach as that used to interpret single majority opinions. Part II considers whether the Marks doctrine can satisfy these requirements.
H. THE MARKS "NARROWEST GROUNDS" DOCTRINE
The Marks "narrowest grounds" doctrine represents an effort to reconcile the problems created by a fragmented multi-member Court with the potential advantages of a single majority opinion." 40. Although most of the Circuit Courts of Appeals have more members than the Supreme Court, these courts normally sit in panels of three. When one of these courts sits en banc, the problems described in this Section are even more evident. This Part evaluates the Marks "narrowest grounds" doctrine against these standards. Section A discusses the analytical foundations of the Marks rule and concludes that it is unsound. Section B finds that the Marks rule does not satisfy the standard of universal applicability. It presents, in particular, cases in which the Justices do not even address the same issues. The Marks approach provides no useful guidance to lower courts tasked with interpreting these difficult decisions. Section C discusses the consequences of the Marks rule's shortcomings.
A. Justifications for the "Narrowest Grounds" Doctrine
Two justifications for the "narrowest grounds" rule are frequently put forth. One justification, which this Note calls the "implicit consensus" model, looks for implicit agreement or logical connection between the reasoning contained in the opinions of the concurring Justices.' The rationale underlying this justification is that "it constitutes a least common denominator upon which all of the Justices in the majority agree, even though some would support the decision on broader grounds." ' 7 The second distinct justileading to inconsistent treatment of similar issues by these courts. See infra subsection II(A)(1) and Section II(B). Further, Supreme Court plurality decisions produce breaks in authority when a later Court adopts a new position upon reconsideration of the issue that was before the plurality Court. See infra subsection II(A)(2). These results produce uncertainty, inhibit reliance, and undermine respect for the judicial system. See, e.g., Davis & Reynolds, supra note 2, at 66-75; Note, supra note 1, at 1128-30. Decisions containing an Opinion of the Court are less likely to lead to similar problems.
45. See supra Section I(A ' This Section presents a closer examination of these models, and concludes that neither is supportable as a justification for the Marks rule. '9 First, it discusses the "implicit consensus" model and cases that rely on this justification. Examining the Supreme Court's development of the Marks "narrowest grounds" doctrine, it demonstrates that the Marks Court misconstrued prior precedent and inadequately considered the problematic nature of plurality decisions. This Section then discusses the "predictive" model for the "narrowest grounds" doctrine. The failure of the "predictive" model is due primarily to the Supreme Court's refusal to apply the Marks rule when addressing its own fragmented decisions.
1. The "Implicit Consensus" Model. The "implicit consensus" justification of the "narrowest grounds" rule maintains that there is a common thread running through the reasoning of the concurring opinions in a plurality decision. This "least common denominator" indicates implicit agreement among the Members as to the grounds for the result and allows a lower court to impute consensus on the reasoning employed, thereby lending the imprimatur of an Opinion of the Court to the "narrowest grounds" opinion.' Nevertheless, when such agreement actually exists, there is no need to apply the Marks doctrine; any ratio decidendi endorsed by a majority of the Court is binding. 1 Moreover, when genuine accord is lacking, the "implicit consensus" model degenerates into a "constructive consensus" model; use of the "narrowest grounds" doctrine in such cases will often associate Justices with 49. The analytifal underpinnings of the Marks doctrine are commonly relegated to a footnote. The justifications for the rule are important, however, as they frequently form the starting point for a lower court's search for the "narrowest ground." Unfortunately, many courts simply make passing reference to the Marks rule and then indiscriminately apply the technique. 51. Applying the Marks rule to such "false plurality" decisions will point to the ratio decidendi. This results because the narrowest opinion will define the outer limits of the majority agreement. See infra subsection III(B)(2).
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fVol. 42:419 propositions they expressly rejected. The Marks Court attempted to avoid this problem by arguing that the "narrowest ground" is logically enveloped by broader positions. However, an examination of cases in which the "implicit consensus" justification of the "narrowest grounds" doctrine seems valid will illustrate the falsity of this assertion.
a. Marks and Memoirs. 2 The Marks Court used the "narrowest grounds" technique to determine the governing rule of law from a line of badly splintered decisions on the constitutional definition of obscenity. 53 Two decades earlier, in Roth v. United States,' the Court had declared that "implicit in the history of the First Amendment is the rejection of obscenity as utterly without redeeming social importance." ' 55 With this declaration, the Court began a decade-and-a-half-long process of ittempting to provide useful guidance on what constitutes obscenity. ' In Memoirs, the Court held, in a 6-3 decision, that the book at issue, Fanny Hill,' was not obscene, and therefore must be protected by the First Amendment. The Court disagreed, however, on why this book was protected by the First Amendment. Justice Brennan, writing for a three-Member plurality, adopted a threepart test for obscenity. 8 This standard was based on the fined by the applicable state law; and (c) whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value. Id. at 24 (citation omitted). (Peter Sabor ed., 1985) [hereinafter FANNY HILL].
JOHN CLELAND, MEMOIRS OF A WOMAN OF PLEASURE
58. The Memoirs test provided that the following "three elements must coalesce" for plurality's interpretation of the Court's earlier obscenity cases, particularly the Roth decision. 9 As Fanny Hill did not satisfy the plurality's rigorous obscenity test, these Members of the Court concluded that the book must be protected by the First Amendment. Concurring in the result, Justices Black and Douglas each rejected the plurality's approach and instead took an absolute view of the First Amendment: Fanny Hill was protected by the First Amendment whether it had any redeeming social value or not.' Justice Stewart articulated a third view: equating obscenity, for First Amendment purposes, with hard-core pornography, 1 he found that Fanny Hill was not obscene, and therefore agreed that it should receive First Amendment protection. The three dissenters would have each applied a less stringent obscenity standard than that of the plurality. ' Applying the "narrowest grounds" doctrine to the Memoirs decision, the Marks Court declared: "The view of the Memoirs plurality therefore constituted the holding of the Court and provided the governing standards." ' Although the Supreme Court has since provided little explanation of the Marks "narrowest grounds" approach, several lower courts have referred to the various opinmaterial to be found obscene:
[lit must be established that (a) the dominant theme of the material taken as a whole appeals to a prurient interest in sex; (b) the material is patently offensive because it affronts contemporary community standards relating to the description or representation of sexual matters; and (c) the material is utterly without redeeming social value. Memoirs, 383 U.S. at 418 (Brennan, J., concurring, joined by Warren, C.J., and Fortas, J.). ions in Memoirs as supporting the "implicit consensus" justification.' However, the two First Amendment absolutists-Justices Black and Douglas-would never have accepted the plurality's three-part obscenity test, or any other obscenity test for that matter. The conflict between Justice Stewart's "hard-core pornography" approach and the plurality's multi-part analysis is less conspicuous but still problematic. Although the outcomes of these approaches may sometimes coincide,' the attempt to reconcile the reasoning underlying these approaches strains the credibility of the "implicit consensus" model. There was no majority consensus, explicit or implicit, in Memoirs, concerning the appropriate obscenity standard.
A recent en banc decision by the Court of Appeals for the District of Columbia Circuit demonstrates the fallacy of applying the "implicit consensus" justification to Memoirs.' Judge Harry Edwards, writing for a seven-member majority, explained that "[iun essence, the narrowest opinion must represent a common denominator.of the Court's reasoning; it must embody a position implicitly approved by at least five Justices who support the judgment." ' 67 The D.C. Circuit also noted that the various opinions of the Memoirs majority fit this model: "Because Justices Black and Douglas had to agree, as a logical consequence of their own position, with the plurality's view that anything with redeeming social value is not obscene, the plurality of three in effect spoke for five Justices: Marks' 'narrowest grounds' approach yielded a logical result." ' But surely the D.C. Circuit could not have believed that Justices Black and Douglas considered the plurality's test to be logically consistent with their own absolute views of the First Amendment-especially when both of these Justices dissented from the seminal Roth decision, which held that obscenity was outside the reach of the First Amendment.' The Memoirs decision provides 65. That is, items denied First Amendment protection by Justice Stewart's "hard-core pornography" standard might correspond to those materials denied protection by the Memoirs plurality's three-part test. II) ." Facing the question of whether or not federal fee-shifting provisions could be enhanced in contingency situations to compensate the prevailing attorney for the risk of loss, the Court decided 5-4 to disallow the enhancement at issue.' A four-Justice plurality held that such enhancements were "impermissible under the usual fee-shifting statutes."' However, in the final section of their opinion, in which they considered what standards should govern if other courts did not follow their absolute rejection of contingency enhancements, the plurality advised that such enhancements should be severely limited. 7 4 Justice O'Connor provided the deciding vote, but refused to rule out all enhancements.' Although she adopted a rigorous standard for awarding contingency enhancements that was similar to the plurality's proposal in the final section of their opinion, Justice O'Connor refused to join any part of in Memoirs that they rejected in Roth, not to mention that they expressly rejected the plurality's test in Memoirs?
70. Memoirs also illustrates the importance of the distinction between reasoning and result. It may be true that the Memoirs plurality's obscenity standard will produce "narrower" results than the Black/Douglas approach-i.e., fewer items will be protected by the First Amendment under the plurality's view. See generally VAN ALSTYNE, supra note 60, at 5-21 (discussing spheres of protection under the First Amendment). However, this fortuitous overlapping of results says nothing about the logical consistency of these Justices' views. Further, because of the disparities between the reasoning in the Memoirs opinions, it is risky to use any one of those rationales to predict the Supreme Court's position on analogous matters. For a more complete discussion of the Marks rule's inability to predict outcomes, see subsection II(A)(2 adoption of Justice O'Connor's opinion on the apparent similarities between her position and the plurality opinion's final section. 79 However, when the plurality opinion is considered alone, its final section could be regarded as dicta, for the plurality did not rely on the reasoning in that section in rejecting the enhancements at issue in Delaware Valley II.'" Therefore, applying the traditional methods of determining the ratio decidendi of a case" places the plurality's absolute rejection of contingency enhancements in sharp contrast with Justice O'Connor's limited acceptance of them.'
Delaware Valley H and Memoirs indicate that the Marks "narrowest grounds" doctrine cannot be justified by the "implicit consensus" model. In both cases, the "implicit consensus" justification 76 81. The plurality's two positions-absolute rejection of contingency enhancement awards or a limitation of such awards to "exceptional cases"-could be viewed as alternative rationes decidendi. Under this analysis, Delaware Valley H may be characterized as a false plurality, with a majority adopting the "exceptional cases" limitation. See infra note 178 and accompanying text.
82. See, King, 950 F.2d at 777-78 (characterizing these views on the availability of contingency enhancement awards as "'never!' for the plurality" and "'hardly everl' for Justice O'Connor"). seems valid; however, a closer examination reveals that it actually is not, for in truly fragmented decisions there is no consensus on the reasoning.
2. The "Predictive" Model. The "predictive" model offers a more enticing justification for the Marks "narrowest grounds" doctrine. This model maintains that "the controlling opinion in a splintered decision is that of the Justice or Justices who concur on the 'narrowest grounds,"' because this single legal standard may be used to accurately predict what the Court would do when faced with a similar factual situation.' Again turning to the Memoirs decision, ' any material that fails to satisfy the plurality's stringent three-part obscenity test will be held protected by the First Amendment because the more absolute positions of the concurring Justices would necessarily protect such matter, thereby comprising a majority. If, on the other hand, material is determined to be obscene under the plurality's test, the dissenters would likely agree, thereby comprising a majority. Therefore, although the plurality's test in Memoirs was rejected by six Members of the Court, it was decisive, because it was the narrowest position necessary to form a majority, and thus should reliably forecast future results.
First, this subsection considers the analytical basis for the "predictive" model and concludes that it is flawed. Then it examines lines of cases in which the Marks "narrowest grounds" doctrine has failed to accurately predict the outcome of future Supreme Court decisions. This failure can lead to discontinuity and uncertainty regarding important legal principles because of the break between prior interpretations of Supreme Court decisions by lower federal courts and the Supreme Court's later, conflicting resolution.
a. Analytical basis for the "predictive" model. The analytical failure of this explanation is quite subtle, requiring a recognition of the distinction between result stare decisis and rationale stare decisis. Result stare decisis concerns only the specific outcome of a case, whereas rationale stare decisis lends authoritative weight to the ratio decidendi. In a clear-majority decision, both types of 84. See supra notes 57-62 and accompanying text.
stare decisis govern subsequent cases. According to the "predictive" model, the Marks "narrowest grounds" doctrine accurately predicts the results in future cases and in that sense is an unremarkable application of result stare decisis. However, the Marks rule takes this process one step further, affording full precedential weight to reasoning that did not enjoy majority assent. The difficulty with this step is that this reasoning may then be applied to situations that only partially resemble the matter that was before the plurality Court. In such situations, the predictive ability of the model fails, yet the reasoning will continue to be applied as a governing rule of law.'
The failure of the "predictive" model is also attributable to the Supreme Court's disregard for the "narrowest grounds" doctrine. The Court has cited Marks only four times for the "narrowest grounds" rule-three times in dissent.' This neglect is best explained by considering the notions of horizontal and vertical stare decisis.' Horizontal stare decisis-the precedential weight the Supreme Court ascribes to its own prior decisions-does not absolutely bind the Court.' However, lower courts are bound by ver- (1992) . Limiting its attention to the substantive issues, the Supreme Court failed to provide any further guidance on interpreting its plurality decisions. Given the intensity of the debate surrounding the abortion decisions, the Court's focus on these issues is understandable, but it is unfortunate that it let this chance to clarify legal issues slip by.
87. Stare decisis describes the obligation of a court to follow its own decisions and the decisions of its peer tribunals. BLACK's LAW DICTIONARY 1406 (6th ed. 1990).
88. In fact, the Court's respect for its prior decisions varies with the issues involved, with constitutional holdings receiving less respect on stare decisis grounds than statutory tical stare decisis; they must follow all Supreme Court decisions.' Similarly, the Supreme Court regards the Marks rule as binding lower courts, but does not believe that the "narrowest grounds" doctrine can prevent the Court from reconsidering the issues it addressed in its earlier plurality decision. This view is undoubtedly correct, for to bind the Court by its fragmented decisions while allowing it to freely reconsider clear-majority cases would be absurd. Nevertheless, the Court's disregard for the Marks rule is not without costs.
The Court's double-standard approach to the Marks rule undermines its predictive ability. When the Court reconsiders the issues it addressed in a prior fragmented decision, it seldom considers the merits of following the "narrowest grounds" position from that decision. If many of the same Justices who heard the earlier case are still on the Court, it is not difficult to understand interpretations due to the difficulty involved in altering a Supreme Court constitutional interpretation through the amendment process. See Charles J. Cooper, Stare Decisis: Precedent and Principle in Constitutional Adjudication, 73 CORNELL L. REV. 401 (1988) (erroneous constitutional precedents should be overruled unless "to do so would pitch the country into the abyss-if to do so would cause such harm to the body politic that, in a relative sense, it would be on the order of killing the body to save a limb"); James C. For a long time judges have said that statutes are different from common law and constitutional law. Courts should attach a meaning to a statute, then let Congress act or not; a court could only confuse Congress and increase uncertainty by revisiting the subject; Congress can correct mistakes. I doubt that this is so. Id. at 426 (footnote omitted). Judge Easterbrook also explains that judicial alteration of a statute-e.g., by finding certain provisions unconstitutional and letting other parts stand-may be difficult for Congress to undo. Various compromises and coalitions are involved in enacting a law; the provisions affected by the Court's interpretation may not have enough support to alter that interpretation. In this sense, he proposes that statutory interpretations by the Court be treated similarly to the Court's constitutional interpretations. Id. at 427-29.
89. "Vertical stare decisis" is a misnomer. Lower courts' obligation to follow the rulings of their superior tribunals derives from structural rules that are based on the hierarchical nature of the judicial system, not from the prudential considerations that underlie stare decisis. These rules require a court to follow all the decisions of its superior courts. On the other hand, "horizontal stare decisis" describes the obligation of a court to follow its own prior decisions. Only "horizontal stare decisis" is really stare decisis. See, e.g., Lawrence C. why the -Marks technique is not used. Most Justices will simply adhere to their earlier positions.' On the other hand, if the Court has experienced turnover since its prior plurality decision, new Members, with several opinions from which to choose, frequently adopt a position that cannot be characterized as the "narrowest ground."'" In either situation, the determination not to follow the Marks rule-not to allow, or even to encourage, the Court to reconsider its fragmented decisions-tends to perpetuate, not eliminate, the confusion caused by these divided cases. was dicta, as the court went on to find that the plaintiffs were not policymaking or confidential employees and therefore were covered by both the Elrod plurality and concurrence. The court held for the plaintiffs and the Second Circuit affirmed. 1 " On appeal, the Supreme Court also held for the plaintiffs. 107. Batson held that "an inference that the prosecutor used that practice [peremptory challenges] to exclude the veniremen from the petit jury on account of their race" would support a prima facie case of racial discrimination under the Equal Protection Clause of the Fourteenth Amendment. A petitioner must also establish membership in "a cognizable racial group" and that the excluded veniremen were of the same group. Id. at 96.
108. The Teague plurality noted that if the new rule-based on petitioner's Sixth Amendment claim-were not retroactive, petitioner would benefit from it, while others similarly situated would not.
We therefore hold that, implicit in the retroactivity approach we adopt today, is the principle that habeas corpus cannot be used as a vehicle to create new constitutional rules of criminal procedure unless those rules would be applied ret- result predicted by the Marks rule, it overrules a precedent, at least from the perspective of the lower courts, which must attempt to follow all of the High Court's decisions, even its plurality decisions. In contrast, the Supreme Court takes the view that it may abandon the "narrowest ground" position without according that position the deference normally provided a Supreme Court precedent. Lower courts should take the Supreme Court's rejection of the Marks rule as an invitation to follow suit.
B. Universal Application of the Marks Rule
In addition to having unsound analytical justifications, the Marks "narrowest grounds" doctrine is not universally applicable. Marks provides no useful guidance in those cases in which different Justices take different approaches to the issues. Such decisions cannot be forced into the Marks "narrowest grounds" mold because of the absence of any logical connection between the concurring opinions. This shortcoming is perhaps the most significant practical problem of the Marks technique; courts unable to find any logical connection between the opinions of the concurring Justices in the Court's most fragmented decisions have taken a random and unguided approach to plurality decisions that produce widely varying results. This Section examines Baldasar v. Illinois," 7 which provides a particularly powerful illustration of this problem.
In Baldasar, the Court addressed a unique application of the right to counsel doctrine: whether or not a prior uncounseled conviction could trigger a recidivist provision"' and thereby expose the defendant to an enhanced prison term. Baldasar, after a second conviction for misdemeanor theft, faced an Illinois recidivist statute that treated subsequent offenses as felonies and subjected Baldasar to a sentence of one to three years imprisonment, as compared to the one year maximum for misdemeanor theft. Although Baldasar had no counsel at his first trial, his conviction was upheld, because he had only been fined, and governing Supreme Court decisions upheld uncounseled convictions unless the defendant received a prison sentence. 119 At his second trial for theft, Baldasar was appointed counsel and properly convicted.
The Supreme Court divided over whether or not to uphold Baldasar's increased sentence. Four Justices-two concurring opinions were joined by Justices Brennan and Stevens-agreed that application of the Illinois recidivist statute violated Scott. In his concurrence, Justice Stewart stated that he would have held that the increased sentence clearly violated the rule set down in Scott v. Illinois. 1 Justice Marshall elaborated on this position in his concurrence:"' "That petitioner has been deprived of his liberty 'as a result of [the first] criminal trial' could not be clearer. If it had not been for the prior conviction, petitioner could not have been sentenced to more than one year for the present offense."" In a separate concurrence, Justice Blackmun relied on his dissenting position in Scott. He believed that counsel should be required anytime a "defendant is prosecuted for a non-petty criminal offense, that is, one punishable by more than six months' imprisonment,"" and that therefore, Baldasar's prior conviction was invalid and could not be used to activate Illinois' recidivist provision." Although this position was accepted by no other Justice in Scott or Baldasar, Justice Blackmun did provide the necessary fifth vote in Baldasar, preventing the increased sentence.
The Baldasar dissent interpreted Scott as holding that any conviction not resulting in imprisonment is valid for all purposes, including the triggering of a recidivist law." Therefore, Baldasar's prior conviction was properly used by the Illinois courts. To hold otherwise, the dissent argued, would only confuse the holding from Scott "that 'actual imprisonment [ 
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the constitutional right to appointment of counsel.' ' This line served as clear notice to sentencing judges: if the defendant is not actually imprisoned, the conviction will stand with or without counsel. The dissent predicted that the Court's decision in Baldasar would only lead to confusion.
The dissent's prophecy could hardly have been more accurate. However, it is not the reasoning of the Baldasar opinions that has given the lower courts difficulty. Instead, the confusion begins when the lower courts attempt to apply the Marks "narrowest grounds" doctrine to the Baldasar opinions. What is the "least common denominator" from Baldasar? The concurrences of Justices Stewart and Marshall, which were joined by two other Justices, employed the same, or at least highly similar, logic. Their reasoning, however, was sharply opposed by the dissent. Therefore, to apply Marks properly, some common ground must be found between the concurring opinions of Justices Stewart and Marshall and the concurring opinion of Justice Blackmun. Imputing such consensus is problematic at best.
Although "there does not seem to be any such least common denominator among the Baldasar opinions,' ' Of the six justices who believed that partisan gerrymandering claims were justiciable, a plurality of 'four held that "a threshold showing of discriminatory vote dilution is required for a prima facie case of an equal protection violation." Two justices dissented, expressing the view that "a state legislature violates the Equal Protection Clause by adopting a redistricting plan designed solely to preserve the power of the dominant political party." Three justices concurred in the result on the ground that partisan gerrymandering claims were simply non-justiciable. Id. at 668 (citations omitted). It is difficult to find a logical connection between the plurality and concurring views from Bandemer, as described in Badham above. See also Banco Nacional de Cuba v. Chase Manhattan Bank, 658 F.2d 875, 884 (2d Cir. 1981) (citing First Nat'l City Bank v. Banco Nacional de Cuba, 406 U.S. 759 (1972) (Citibank I), and stating, "the divergent views of the majority appear to provide no common ground from which we may articulate a Citibank I rationale" Marks "narrowest grounds" doctrine: When concurring opinions do not address the same issues, there can be no common ground on those issues. This obvious conclusion is of little consolation to lower courts faced with the Supreme Court's rigid mandate: Thou shalt find the "narrowest ground" in our decisions, even if we ourselves were unable to do so.
C. Consequences of the Failures of the Marks Rule
The preceding analysis illustrates the failures of the Marks rule. It produces inconsistent results in those cases that appear amenable to the "narrowest grounds" technique. 3 ' It also fails to reliably predict the outcome of Supreme Court decisions, largely because of the Court's disregard for the Marks dictate." Finally, in the large number of fragmented decisions with no logical overlap among their concurring opinions ("no common ground" cases), the rule effectively leaves lower courts without guidance.' 37 The Marks doctrine's practical and analytical shortcomings undermine its ability to approximate the precedential effect of an Opinion of the Court. Although there is a gain in efficiency when lower courts agree on a "narrowest ground," it comes at the price of stability. As the Elrod and Teague examples illustrate,' 38 an opinion's logical scope is not a reliable indicator of its ability to garner the support needed to form a majority. Therefore, simply following a narrow opinion does not enhance certainty or reliability. Further, the inconsistent application of the Marks rule undermines the integrity of the legal system. Courts recognizing these shortcomings face an even more troublesome dilemma than that caused by the fragmented decision: They can either perpetuate the Marks legal fiction, recognizing that it provides only limited practical improvement over a complete lack of guidance, or go their own way, disregarding the dictate of a clear majority of the Court. 
III. AN ALTERNATIVE TO THE MARKS "NARROWEST GROUNDS" DOCTRINE
The Marks rule fails to eliminate the problems caused by Supreme Court plurality decisions. The Court's continual disregard of the Marks procedure not only creates doubt about its viability, but also undermines any stability and predictability it might produce. Moreover, many courts have recognized the limited applicability of the Marks rule and have refused to apply it to cases in which they can find no "narrowest ground. 139 These courts should reject such a counterproductive and arbitrary judicial tenet rather than perpetuate this legal fiction and the problems it creates.
This Part presents an alternative method for identifying the governing rationale in the Supreme Court's fragmented cases.
Section A discusses the development of the various methods used historically to interpret plurality decisions. Section B introduces a hybrid approach to interpreting plurality decisions, which integrates the different methods explained in Section A. This alternative to the Marks "narrowest grounds" doctrine is based on traditional notions of precedent, tempered by the hindsight gained through study of the "narrowest grounds" approach. It is intended to pro- The Court might also utilize the certiorari process to reduce the number of plurality decisions rendered. In many of these cases, different Justices simply address different issues. For an example, see the discussion of Baldasar v. Illinois, 446 U.S. 222 (1980), supra Section II(B). This problem could be partially avoided by narrowing the questions before the Court through the certiorari process. As a corollary to this point, it is also recommended that the Justices abandon the practice of adhering to their dissents from hybrid approach to the Marks rule as analyzed in Part II, and concludes that this alternative method avoids many of the shortcomings of the Marks rule.
A. Methods Used to Interpret Plurality Decisions
The Marks "narrowest grounds" doctrine was a break from the approach used by most lower courts to interpret Supreme Court plurality decisions; prior to Marks, most lower courts treated the Court's plurality opinions as authoritative. 1 ' Following plurality opinions from the Court's fragmented cases was itself a break from the traditional approach, which limited plurality decisions to their results." 4 This Section discusses the development of these different approaches to Supreme Court plurality decisions.
The traditional view, which limited no-clear-majority decisions' precedential value to their results-and the movement away from the traditional view-is illustrated by the following excerpt from an early empirical study by the University of Chicago Law School:
In summary, the "coordinate opinion" cases' have been cited predominately for their general results. As has been suggested, this is perhaps due to the presence of conflicting majority views of approximately equal strength and the consequent absence of a basis for choice between these views. Occasionally, however, the presence of unequal numerical alignments appears to have caused later* courts to use the cited decision for the view stated in the plurality opinion. In this situation, there is of course some basis for choice.'" As divided cases became more common, more courts adopted plurality opinions as binding. 45 In fact, the courts in the numerous cases cited by the Marks Court in support of their "narrowest grounds" interpretation of the Memoirs decision had adopted the Memoirs plurality opinion as binding with little or no explanacertiorari petitions. Once an issue has been properly brought before the Court, the Justices should forsake their views on the propriety of addressing that issue in order that the matter be resolved. See supra note 134 (describing Davis v. Bandemer, 478 U.S. 109 (1986)). 141 . See Novak, supra note 12, at 774-75.
142. See supra note 3 and accompanying text.
143. "Each of these cases contains more than one majority concurring opinion." These opinions adopt distinctly different rules of law. Comment, supra note 1, at 101. 144 . Id. at 114. 145 . See Novak, supra note 12, at 774-75.
tion. 1 " The implicit assumption of the traditional view is that an opinion's precedential authority is directly proportional to the number of Justices that join it.
The Chicago study also noted that plurality opinions in "relative disparity" cases, which were "characterized by an inequality of scope between concurrences," were frequently followed. 7 Although such cases arguably contain a "narrowest ground," the Chicago study indicates that these cases were cited either for their results, in accordance with the traditional view, or for their plurality opinions.
1 " No cases were found that were cited for their "narrowest grounds" opinions per se; in other words, when a "narrowest grounds" opinion was followed, it was not for the scope of its reasoning, but only for its having received more support than the broader concurring opinions. 149 Courts that broke with the traditional approach of limiting the Supreme Court's no-clear-majority decisions to their results rationed precedential authority to opinions in proportion to the number of Justices that joined them.
The trend toward following plurality opinions is even more strongly illustrated by the Chicago study's "narrow minority" subgrouping of cases, which were "characterized by the presence of a minority concurring opinion which is analytically not in conflict with the plurality opinion, except insofar as the plurality is broader than the minority."
1 " These cases present the sharpest rejection of a "narrowest grounds" approach; the study found only one case that was cited for its "narrow minority" position from these decisions."' Most courts adopted the plurality opinions of these cases as binding, or following the traditional approach, limited these cases to their results. Although the "narrow minority" cases had "narrowest grounds" positions by definition, lower courts remained reluctant to impute consensus on the basis of the logical connection between opinions. Numerical support, not logical scope, determined the precedential respect accorded the opinions in the Supreme Court's fragmented cases. Not until the Court endorsed the "narrowest grounds" approach in Marks did lower courts routinely begin to look for coalitions that the Justices had refused to form.
Courts have used at least three distinct methods for interpreting plurality decisions: (1) the traditional approach, which limits plurality decisions to their results; (2) the method of according plurality opinions full precedential respect, a trend noted in the University of Chicago study; and (3) the Marks "narrowest grounds" approach." Although there is merit to each of these views, none of them work well in all situations. The traditional view provides lower courts with too little guidance, especially in those situations in which the only relevant Supreme Court cases are plurality decisions. By limiting such cases to their results, lower courts would be disregarding the only Supreme Court analysis on point. A lower court should not completely disregard the logic of those decisions. The trend toward following plurality opinions noted in the Chicago study and the Marks "narrowest grounds" rule fail primarily due to indiscriminate application. A more comprehensive approach to the Court's fragmented decisions is needed-one that will both exploit and limit these competing interpretive techniques.
151. Id. at 141-42. The case cited was Northern Security Co. v. United States, 193 U. S. 197 (1904) . Its "narrow minority" position was followed in State v. Virginia-Carolina Chemical Co., 51 S.E. 455, 463 (S.C. 1905). The study noted 53 citations to Northern Securities's general result and 31 citations to its plurality opinion. Comment, supra note 1, at 141-42. The study also noted two citations to another "narrow minority" decision, Haley v. Ohio, 332 U.S. 596 (1946) , that appeared to look for agreement between the plurality and minority opinion. However, one of these citations occurred in a dissenting opinion and the other was not used to reach the result in the citing case. Comment, supra note 1, at 145 & n.237.
152. The preceding discussion of the Baldasar case shows that each of these methods may be applied to the same decision by different courts. See supra notes 127-31 and accompanying text.
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B. An Alternative to Marks-The Hybrid Approach
The Marks rule should be replaced by a hybrid approach which incorporates aspects of each of the competing practices within a framework defined by traditional notions of precedential authority. This hybrid approach proceeds in three distinct steps:
Step 1. Identify the rationes decidendi. The traditional rules discussed in Part I are used to find the ratio decidendi of each opinion.
Step 2. Identify the imperative authority. The rationes from step one are compared to distinguish plurality decisions from majority decisions. Plurality decisions' imperative authority is limited to their specific results. This step also identifies two forms of majority decisions that are frequently mistaken for plurality decisions: "false plurality" decisions.. 3 and "dual majority" decisions.'M The Marks rule is applied to "false pluralities." Propositions singled out by applying the "narrowest grounds" approach to these decisions represent actual majority holdings. "Dual majority" decisions are treated like all other majority decisions.
Step 3. Identify and rank the persuasive authority. This step ranks plurality decisions' rationes decidendi according to the number of Justices that support each rationale. Although a ratio decidendi that does not receive the support of a majority of the Supreme Court is dictum, its principles are persuasive authority and may be dispositive, absent contrary imperative authority.
This approach is more complex than the Marks "narrowest grounds" doctrine. However, the Marks rule's simplicity is deceptive; it masks the extensive problems created by the rule as well as the unresolved confusion in those cases in which the Marks technique is clearly inapplicable. A workable approach to the inherently complex problems of fragmented Supreme Court decisions will be proportionally demanding. Utilizing the principles discussed in 153. These cases take the same form as true plurality decisions, but contain consensus on one or more ratio decidendi. See Note, supra note 1, at 1130-31.
154. These cases involve two distinct majorities: one group of Justices agrees on the result and a different group concurs on the ratio decidendi. See Novak, supra note 12, at 767-68; Comment, supra note 1, at 115. Because the result will dictate the positioning of the Justices-i.e., concerning concurring or dissenting opinions-dissenting Justices might make up part of the majority supporting the ratio decidendi. Traditionally, dissenters' votes did not count in determining which rationales received majority support. This view should be rejected. See infra subsection III(B)(2). the preceding parts of this Note, each step of the proposed alternative to the Marks rule-the hybrid approach-is considered in detail in this Section.
1. Identifying the Rationes Decidendi. The first step of the hybrid approach requires the separation of rationes decidendi from obiter dicta. The ratio decidendi for each opinion is determined according to the principles of Goodhart and Wambaugh. "5 Every proposition "expressly or impliedly treated by the judge [or Justice] as a necessary step in reaching his conclusion"'" is a ratio decidendi. Wambaugh's technique serves as a reliable check on propositions that have been preliminarily selected as the ratio of various opinions. His method involves inserting a term that would reverse the meaning of the chosen proposition and then determining whether the converse of this proposition would change the outcome. If this reversal would not change the result of the opinion, the selected proposition is not a ratio decidendi. 1 7 2. Identifying the Imperative Authority. The second step of the hybrid approach requires a separation of imperative and persuasive authority. Imperative authority absolutely binds lower courts. The notion of persuasive authority recognizes that a decision's precedential value is not strictly limited to its ratio decidendi and result. This understanding is particularly important when there is no single ratio decidendi for the case, as in true plurality decisions. Proper use of the hybrid approach requires recognition of the varying levels of persuasive dictum, as well as an examination of classical concepts of precedential authority, to determine which propositions constitute imperative authority. "8 Once the ratio decidendi for each opinion has been determined, they are compared. The extent of agreement among the Justices that support each ratio is noted. If a majority of the Justices agree on one or more rationes, the decision is not a plurality as to that issue. It is possible, even likely, that many decisions will contain majority agreement on some points and lack that level of [Vol. 42:419 consensus on other issues. Only by parsing the decision into all of its rationes decidendi and noting their respective support can these rationes be separated into imperative and persuasive authority.
This step of the hybrid approach properly identifies "false plurality" decisions. Frequently misinterpreted, 15 9 "false plurality" decisions are majority decisions, and their rationes constitute imperative authority. However, determining the extent of the majority agreement in these cases requires a comparison of the various opinions' scope. When a majority of the Supreme Court agrees on one ratio, another Justice cannot limit the decision's imperative authority simply by writing a narrow concurrence. In contrast, when a narrow 'concurrence provides the necessary vote or votes to constitute majority assent, the Marks "narrowest grounds" doctrine is used to find the case's imperative authority. The Marks approach works in this situation because the "narrowest grounds" opinion will represent the outer limit of the majority agreement. "False plurality" decisions that do not depend on the vote of a "narrowest grounds" concurrence, should be treated as any other majority decision.
"Dual majority" cases present a unique problem. 1 " Although there is majority assent on a particular ratio, some of the Justices in that majority may not have agreed with the case's result and therefore wrote or joined a dissenting opinion. Traditional conceptions of the ratio decidendi preclude use of any proposition taken by dissenting Justices to form a majority. This view has been attributed to the requirement that the ratio decidendi be the most narrow proposition necessary to reach the result. Positions taken by dissenting judges cannot be characterized as necessary to the result and therefore can never constitute the ratio decidendi. However, this distinction is meaningless because the models used to develop these notions of precedent presupposed the existence of a single judge. The presence of a multi-member Court alters this analysis. The reasons for the limitation of the ratio to those propositions necessary to the result hold the key to this quandary.
159. Many courts have failed to adequately scrutinize these cases and have treated them as true plurality decisions. This treatment can lead to an unconscious rejection of a Supreme Court majority decision. Under the traditional approach to plurality decisions, the majority's reasoning would receive no weight if the case were mistaken for a true plurality decision. See Note, supra note 1, at 1130-32.
160. See Appendix B for a comparison of dual majority and true plurality decisions.
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Several explanations have been offered in support of this limitation. The most widely accepted view is that the ratio of a case is limited by principles of judicial restraint. 6 ' A judge may not establish propositions unnecessary to decide the actual case, as this would constitute legislating from the bench. A more fundamental reason for this principle of restraint is that adjudication on the basis of hypotheticals or unproven propositions is insufficiently supported by the factual record and the arguments presented. This type of judicial legislation would be imprudent, because the arguments supporting and opposing these propositions may be incomplete. Only when the interests of the parties before the court are at stake can it be assumed that the court has heard all the relevant arguments on the matter. 62 Affording imperative authority to propositions advanced by dissenting judges is consistent with these considerations. The fortuity of the alignment of the judges does not alter the exhaustive nature of the arguments presented to the court. Nor does it make sense to argue that dissenting' judges have not considered their positions as carefully as the judges that vote with the majority. The same standards for determining the ratio decidendi of each majority opinion should be applied to dissenting opinions. Any resulting proposition that is supported by a majority of the members of a court should be considered imperative authority. 63 However, if the traditional approach is followed, dissenting judges' propositions must be considered dicta. Adhering to the traditional view would not significantly alter the operation of the hybrid approach to fragmented cases."
The hybrid approach limits Supreme Court plurality decisions to their results. Any line of reasoning that does not receive the assent of a majority of the Justices should not constitute imper-161. CROSS & HARRIS, supra note 3, at 40-43; Collier, supra note 28, at 801, 824; supra notes 20-22 and accompanying text.
162. WAMBAUGH, supra note 3, at 10-11. 163. Comment, supra note 1, at 115-24 (referring to dual majority cases as having "two majorities-the plurality and minority as to result, and the minority and dissent as to the reasoning"); Novak, supra note 12, at 767-69 (stating, with respect to dual majority cases, that "the technical alignment of the Justices is irrelevant; what is important is the presence of agreement by an actual majority of the Court").
164. "Dicta of the highest degree of persuasiveness may often, for all practical purposes, be indistinguishable from pronouncements which must be treated as ratio decidendi .....
CROSS & HARRIS, supra note 3, at 77; see also infra subsection III(B)(3). ative authority." This position creates a seemingly anomalous situation when the plurality Court reaches a result inconsistent with the reasoning of prior Supreme Court decisions. A lower court is only required to follow the plurality decision when faced with the same fact pattern." Otherwise, the lower court must follow the reasoning of the earlier Supreme Court majority decision, which can lead to a result that appears to be inconsistent with the Court's more recent ruling. This outcome is correct, however, because the lower court found a material difference between its facts and those relied upon by the plurality Court. 166. That is, a factual situation that does not differ in any material way from that before the plurality Court.
167. A fragmented Supreme Court opinion can lead to conflicting results in another setting. Consider the hypothetical in which the Court holds 6-3 that given facts A and B, result X is required. In a later case, the same facts are implicated, but result X was not reached by the court below. The lower court did not apply the earlier holding of the Court because of a procedural irregularity. On appeal, three Justices from the earlier majority vote to dismiss the appeal, relying on the procedural issue. These Members do not address the merits of the claim. The remaining Justices, all reaching the merits, follow their positions from the earlier decision. The outcome is now the reverse of the prior decision. What is the proper interpretation of this conflict? The ratio decidendi of the prior majority decision-given facts A and B, the proper result is X-is still binding authority. This follows from the proposition that a plurality cannot overrule a majority holding. The precedential value of the hypothetical plurality decision is limited to those situations in which the same procedural questions accompany facts A and B. "It is important to note that when a case is used merely as an analogy, and not as a direct binding precedent, the reasoning by which the court reached its judgment carries greater weight than the conclusion itself." Goodhart, supra note 18, at 181 n.73.
168. However, if the traditional view is followed, and dissenting votes are not counted toward majority consensus on a proposition, such alignments would constitute the highest level of persuasive authority. See Appendix A. followed by propositions supported by an equal number of Justices. Rationes that receive equal support should be ranked according to their consistency with prior majority decisions. When all other considerations are equal, principles supported by Justices voting with the majority should be given greater weight. Appendix A provides a graphical representation of this ranking of persuasive authority.
Proper use of the hybrid approach requires an understanding of the distinction between refining and rejecting prior authority. A later refinement of Supreme Court doctrine cannot alter the principles of an earlier case, but can lead to results that appear to be inconsistent with prior cases." As long as the subsequent position can be fairly characterized as consistent with the earlier majority holding, the seemingly contradictory results are attributable to 'incorrect interpretation of those standards by lower courts."' Under the hybrid approach, plurality decisions that refine prior majority holdings are followed, but propositions from plurality decisions that break with imperative authority are not followed. In the latter setting, the prior positions must be considered rejected, which can only be done by a majority of the Court.
C. A Comparison of the Hybrid Approach and the Marks Rule
The hybrid approach avoids the shortcomings of the Marks "narrowest grounds" rule. This alternative approach does not rely on "implicit consensus, 1 71 and should be a better predictor of future Supreme Court decisions." Rather than force a lower court to find consensus in all plurality decisions, as the Marks rule does, the hybrid approach carefully looks for actual agreement. When consensus does exist, this approach will recognize that consensus and accord such majority assent full precedential authority. Moreover, when genuine consensus is lacking, the hybrid approach provides a lower court with a reasoned method of assigning persua- 169 . See infra Section IV(A) (applying the hybrid model to the Memoirs decision).
170. That is, lower courts that fail to recognize the reconciliation between the two Supreme Court decisions. When the later decision by the Supreme Court merely refines the principles of its earlier decision, lower courts should be able to reach results that are consistent with both decisions. Any interpretation of this situation that finds that the later Supreme Court decision has broken from the prior doctrine has misunderstood the earlier position.
171. See infra Section IV(A).
See infra Sections IV(C)-(D).
[Vol. 42:419 sive authority to a decision's propositions. In no case will the hybrid approach require a lower court to "construct" consensus.
This alternative to the Marks doctrine should also avoid the "narrowest grounds" rule's predictive failures. Under the hybrid approach, persuasive authority is allocated in accordance with the number of Justices that support a certain ratio. This allocation is consistent with the trend noted by the Chicago study toward following plurality opinions from the Supreme Court's fragmented cases. If the Court seeks to follow an opinion from an earlier plurality decision, it should employ the same criteria used by lower courts. More importantly, however, numerical alignment is a more reliable prognosticator than logical scope. A position that was supported by four Justices seems much more likely to garner the additional support needed to form a majority than a position taken by a single Justice. Following the position advanced by the largest number of Justices would enhance certainty, by more accurately predicting the outcome of future Supreme Court decisions. Improving predictability would minimize the breaks in authority that occur when the Supreme Court takes a view inconsistent with the "narrowest grounds" position of its prior fragmented case. 1 ' Moreover, the hybrid alternative is universally applicable. It addresses clear-majority cases, false pluralities, dual majority cases, and true plurality decisions. Most importantly, the hybrid approach covers those decisions in which the Justices do not address the same issues, such as the Baldasar case. 4 The imperative authority of these cases is limited to their results, with the positions supported by the most Justices receiving the most persuasive authority. The flexibility provided by the multi-step process and multiple interpretive techniques of the hybrid approach is a significant improvement on the rigid, limited Marks "narrowest grounds" doctrine.
IV. CASE STUDIES UNDER THE HYBRID APPROACH
Using the hybrid model developed in Part III, this Part reconsiders the cases interpreted in Part II under the Marks "narrowest grounds" doctrine. The results of this exercise will be compared to those produced by the Marks rule.
A. Memoirs
Application of the hybrid model to the Memoirs decision 17 is straightforward. At step one, the rationes decidendi are identified.
Step two compares these rationes, leading to the conclusion that Memoirs is a true plurality decision. According to this step of the hybrid, Memoirs's imperative authority is limited to its result that Fanny Hill is not obscene. The final step of the hybrid approach ascribes maximum persuasive authority to the Memoirs plurality opinion. The plurality opinion must be applied in light of the imperative authority from the earlier Opinion of the Court in Roth. If a court agrees with the Memoirs plurality's characterization of their three-part test as consistent with the Roth principles, the plurality's standard should be followed. If, however, the plurality position is seen as a significant break with Roth, the Roth standard should continue to be applied.Y Given the reasoning of the plurality in Memoirs, it seems fair to characterize that opinion as a refinement of Roth.
The hybrid approach produces a similar result to that reached in the Marks decision using the "narrowest grounds" doctrine. Under both techniques, the Memoirs plurality opinion is recognized as the most authoritative. However, under the hybrid approach, a plurality opinion can constitute only persuasive authority. This distinction is important, because the Marks rule would allow a plurality-or even a single Justice-to overrule previous clearmajority decisions, as long as that opinion provided the "narrowest grounds" for the decision. Only when a majority of the Justices actually agreed on a position will the hybrid approach recognize that position as imperative authority. 
B. Delaware Valley II
Delaware Valley 11" presents a good example of the importance of the hybrid approach's first step and shows how this approach fills a void left by the Marks "narrowest grounds" doctrine. Under the traditional ratio decidendi test, the plurality opinion may contain alternative rationales. ' Neither position-neither the absolute rejection of enhancement awards nor the restrictive approach to such awards-is more necessary to the plurality's result than the other. A comparison of the plurality's more lenient position with that of Justice O'Connor's opinion is, therefore, appropriate and indicates majority support for the common principles. In this sense, Delaware Valley 11 may be characterized as a false plurality case; step two of the hybrid, approach would apply the Marks "narrowest grounds" rule to find the extent of the majority agreement.
On the other hand, Delaware Valley 11 may be regarded as a true plurality case, with the plurality rejecting all contingency enhancement awards. 9 Under this view, the final section of the plurality's opinion is dictum. That section's acceptance of enhancement awards in extreme situations is not necessary to reject the enhancement at issue ,in Delaware Valley IL If this interpretation of Delaware Valley 11 is adopted, the hybrid approach would limit the case's imperative authority to its result.
The hybrid approach's ranking of persuasive authority is only needed when the case is a true plurality. Therefore, if Delaware Valley 11 is viewed as a false plurality-i.e., majority agreement that *enhancement awards should be available, but limited to extreme situations-the case's persuasive authority need not be ranked because the majority's position is imperative authority. Under the alternative view-that the plurality opinion's ratio decidendi is the rejection of all enhancement awards-there is no majority consensus. A court that adopts this view of Delaware Valley II must use step three of the hybrid approach to rank the decision's persuasive authority. The hybrid approach would assign maximum persuasive authority to the plurality's position that contingency enhancements were "impermissible under the usual feeshifting statutes. Step three of the hybrid approach ranks the persuasive authority and deems the Elrod plurality opinion the most authoritative. There was no contrary imperative authority on point, as Elrod was a case of first impression. Therefore, lower courts should have followed the Elrod plurality. This is a different result than that produced by the "narrowest grounds" doctrine, which would require a lower court to follow Justice Stewart's concurrence. It should be noted, however, that the Supreme Court rejected his concurrence in Branti v. Finkel. 1 
188.
There was *some agreement on the invalidity of patronage dismissals. It seems questionable, however, that the plurality implicitly agreed with the limitations placed on their position by the concurring Justices. To the extent that this interpretation is accepted Elrod should be interpreted as a false plurality. standard for retroactive application, which, they argued, was adopted "without benefit of oral argument on the question and with no more guidance from the litigants than a three-page discussion in an amicus brief." ' 1 Justice White did not address either the merits of this claim or the plurality's new retroactivity standard.
To properly assign .precedential weight to these positions requires the hybrid's step-by-step approach. At step one, the ratio decidendi for each opinion is determined. Next, the propositions that satisfy this threshold standard are compared. The Teague plurality's new retroactivity test, when considered alone, satisfies the traditional ratio decidendi standards. As the issue was framed by the plurality, some standard was needed to determine whether or not Teague's Sixth Amendment claim would be applied retroactively. Therefore, the plurality's new retroactive application standard was necessary to their resolution of the case. 1 " However, when this single ratio decidendi is compared with the rationes of the other opinions, it does not receive majority assent and must therefore be considered dictum. The concurring Justices' resolution of the Sixth Amendment claim on the merits fails the threshold ratio decidendi test. That conclusion was not necessary to their result, as they felt constrained by the prior holding in Allen v. Hardy. 1 The dissent's conclusion that there was merit to petitioner's Sixth Amendment claim satisfies the threshold ratio test, but did not receive majority assent, and is therefore also dictum."' 8
195.
Teague, 489 U.S. at 330. 196 . See supra note 109 and accompanying text.
197. 478 U.S. 255 (1986) (holding that Batson v. Kentucky, 476 U.S. 79 (1986), "should not be applied retroactively on collateral review of convictions that became final before our opinion was announced").
198. Teague presents an interesting application of the approach advocated by this Note. When a concurring Justice endorses a proposition but does not rely on it-e.g., because of stare decisis constraints-that proposition cannot be considered a ratio decidendi of the concurring opinion. Therefore, the concurring Justice cannot be counted with dissenting Justices that took the same position in an effort to find majority assent. Although this may appear to be an anomalous result, it follows from accepted principles of precedential authority. Determining the authority of the various propositions found in different opinions of a multi-member court is a procedure requiring several steps. At the first stage, each opinion's propositions are tested against the traditional ratio decidendi standard. Principles that fail this threshold test cannot be counted toward a majority holding. This does not mean that the Justices' views are inconsequential. For example, a proposition endorsed by three concurring and three dissenting Justices should be afforded significant persuasive authority. This situation, however, should be distinguished from a dual majority. In that setting, the concurring and dissenting Justices adopt and apply the same rule of law, but reach different results. In such a case, the principle in question The hybrid approach, therefore, indicates that there is no imperative authority concerning Teague's Sixth Amendment claim. Nor does Teague provide an absolutely binding holding on retroactivity. Determining what the various dicta in Teague mean requires a ranking of the decision's persuasive authority. The plurality's retroactivity standard should receive the highest degree of persuasive authority, with the resolution of the Sixth Amendment claim by the dissenting and concurring Justices receiving somewhat less precedential value.'" Unlike the Marks rule, application of the hybrid approach produces a flexible set of principles from the Teague decision. As in Elrod, the Supreme Court adopted the Teague plurality's position in a later case.' If lower courts had followed the Teague plurality opinion, as the hybrid approach requires, they would have accurately predicted the Supreme Court's later decision. More importantly, however, this alternative method accounts for the other propositions found in the Teague decision. While this may lead to more detail in these fragmented decisions, it could avoid the confusion caused by cases like Teague, in which the Justices take entirely different approaches to the case. By ascribing less value to positions that were not addressed by all the Justices, the hybrid test encourages the Members to address the same issues.
E. Baldasar
Analysis of Baldasar v. Illinois21 under the hybrid approach further illustrates this technique's universal applicability.
Step one identifies three distinct rationes decidendi: the rationale of Justices Stewart and Marshall, the dissent's rationale, and Justice Blackmun's rationale.' Because there is no majority agreement will satisfy the threshold ratio decidendi standard for both the concurring and dissenting opinions. See Appendix B for an example of these two situations.
199. It could also be argued that the Teague plurality's retroactivity standard evenly divided the Court and should be treated as an affirmance by an evenly divided Court. See supra note 133. However, as the retroactivity issue was not raised in the court below, it would seem strange to call the Supreme Court decision an affirmance. Additionally, the Justices that opposed the plurality's new standard did so largely because they felt the issue was not properly before the Court. The Court's subsequent decisions, which endorsed the Teague plurality's retroactivity approach, make this argument moot. See.supra note hybrid approach illustrated the improvements offered by the alternative method developed in this Note. The hybrid model proposed by this Note is an improvement over, and should be used in place of, the Marks "narrowest grounds" doctrine. The Marks "narrowest grounds" approach is not universally applicable and is unable to promote stability, even when limited to those cases where the opinions arguably contain common ground. The hybrid approach is universally applicable and should lead to more consistent results than the Marks rule. Some inconsistent results will emanate, but that is a necessary concession to the complexity of the Supreme Court's fragmented decisions. Any additional gain in consistency will come at the expense of judicial integrity, a price we should not be willing to pay.' Although the responsibility for these "juridical cripples" remains with the Supreme Court, lower courts are tasked with finding the governing rules of law in these cases. The hybrid alternative developed in this Note will aid lower courts in their efforts to make sense of these fragmented decisions, for until a significant change in the Justices' conceptions of their obligations as members of the land's ultimate tribunal occurs, such fragmentation is inevitable. 207 . A more rigid approach might produce greater consistency--e.g., a rule that requires plurality opinions to be treated as Opinions of the Court-but would lack the flexibility of the hybrid approach. As the Teague and Baldasar cases illustrate, this added flexibility can avoid the inconsistent results caused by the Marks rule's limited applicability. See supra Section IV(C). Furthermore, a more rigid approach would force judges to perpetuate legal fictions, which undermines the integrity of our judicial system. See supra Section HI(C). Although the hybrid approach has not been thoroughly tested through empirical study, the hindsight gained through analysis of the Marks rule provides important insight into the potential pitfalls for an alternative to that technique. Further study of this hybrid model is, of course, in order. * 4 Justices join plurality opinion, adopt rule A, and reach result X * 2 Justices concur, reject rule A, adopt rule B, and reach result X * 3 Justices dissent, reject rule A, adopt rule B, and reach result Y This is a dual majority case, with a majority of the Justices reaching result X and another, different majority, adopting rule B. Under the hybrid approach presented in this Note, rule B would be imperative authority (see Appendix A). Rule B satisfies the threshold ratio decidendi test for the concurring and dissenting Justices. While these two groups reach a different result, each group found rule B necessary to reach its conclusion.
APPENDIX
Hypothetical case 2:
0 4 Justices join plurality opinion, adopt rule A, and reach result X * 2 Justices concur, reject rule A, endorse rule B, and result Y, but rely on stare decisis to reach result X • 3 Justices dissent, reject rule A, adopt rule B, and reach result Y This is not a dual majority case; it is a true plurality decision. The concurring Justices' rejection of rule A and their endorsement of rule B and result Y were not necessary to their conclusion. Therefore, none of these propositions satisfy the threshold ratio decidendi standard when applied to the concurring opinion. Under the hybrid approach, such an opinion provides no imperative authority (see Appendix A). Further, the hybrid approach would assign higher precedentiajl weight to the plurality's adoption of rule A than to the concurring and dissenting Members' espousal of rule B. The reason for this anomalous result is that the concurring Justices' reliance on an earlier decision undermines the value of their assertions concerning what rules of law would otherwise be appropriate.
Two additional points should be made. First, the prior holding followed by the concurring Justices probably opposes the adoption of rule B and result Y; if it did not, one may assume these Justices would have felt free to reach result Y. Secondly, the plurality's position is only accorded higher persuasive value than that endorsed by the other Justices. Such a position must be read in light of earlier majority holdings.
